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OPINION
|. Factsand Procedural History

Thisisadivorce case. Dr. Richard L. Heideman (Husband) and Dorothy Rault Heideman
(Wife) were married on February 7, 1976. The parties separated in 1999 in Shelby county. The
Heidemans had one child who was twenty years of age at the time of separation. Wife filed for
divorce on August 26, 1999, alleging inappropriate marital conduct and irreconcilable differences.
On December 11, 2000, Wife amended her complaint to allege adultery. During the marriage, Wife
worked as a teacher and Husband as a pediatric oncologis. Husband is employed by St. Jude
Children’ s Research Hospital where he earns $175,020 per year andis given matchingfundsfor his



retirement account by hisemployer. Wife, who holdsaMaster’s Degree, teaches at St. Benedict at
Auburndale School where she receives a salary of $26,811 per year. Husband and Wife agreed to
attempt to resolve personal property matters through mediation and submitted all other matters for
trial.

After trial, in a Final Decree of Divorce, dated May 16, 2001, the lower court made the
following findings pertinent to the issues raised on apped: that both parties are in their early fifties
and neither has unusual health problems; that divorce be granted to Wife on the bas s of adultery;
that the marital property totaling $1,184,222.00 be divided 54.93% or $650,491.00 to Wife and
45.07% or $533,731.00 to Husband; and that the Wife had an additional $4000 per year in income
from oil and gas royalties.

On theissue of alimony, the trial court found rehabilitative alimony inappropriate because
Wife already holds a Master’ s degree. After noting neither Husband' s nor Wife' s proposed post-
divorce budget was “out of line,” the court found that Wife had needs and that Husband had the
ability to pay. Thetria court awarded Wife $2,500 a month in alimony in futuro and $15,000 for
partial payment of atorney' sfees. Husband timely filed a notice of appeal to this Court.

Husband presents the following four issues for our review:

|. Didthetrial court err in awarding Wife $2500 per month as adimony in futuro?

[1. Didthetrial court err in refusing to require Wife to utilize the unearned income
that she receives from her oil royalty payments and the income she could receive
upon investment of the assetsthat shereceived asadivison of marital property?

[1l. Did thetria court err in ordering Husband to pay $15,000 toward Wife's legal
fees considering that she received almost fifty-five percent of the marital assets?

IV. Did the tria court err in refusing to consider the offer of proof by Husband
concerning the relative degree of fault by the parties asit may affect the payment
of dimony?

Il1. Standard of Review

The findings of fact made by atrial court are given a presumption of correctness that
will not be overturned unless the evidence preponderates againg those findings. See Tenn.
R. App. P. 13(d); see also Bank/First Citizens v. Citizens and Assoc., 82 S.W.3d 259, 262
(Tenn. 2002) (citing Bogan v. Bogan, 60 SW.3d 721, 727 (Tenn. 2001)). A trial court’s
ruling on a matter of law, however, will be reviewed “*under a pure de novo standard . . .
according no deference to the conclusions of law made by the lower court[].”” Bank/First
Citizens, 82 S.W.3d at 727 (quoting Southern Constructors, Inc. v. Loudon County Bd. of
Educ., 58 SW.3d 706, 710 (Tenn. 2001)). A tria court’s award of an amount of alimony
will not be disturbed unless the trial court has abused its discretion. Burlew v. Burlew, 40
S.W.3d 465, 470 (Tenn. 2001) (citing Crabtree v. Crabtree, 16 S.W.3d 356, 360 (Tenn.
2000)).



[11. Law and Analysis
A. Alimony

Husband's first two issues are interrelated and thus will be addressed together.
Husband first asks whether the trial court erred in awarding Wife $2,500 a month alimony
in futuro. Husband next asks whether the trial court erred in not requiring Wife to defray
her monthly expenses by utilizing the income she receives from oil royalties and by taking
into account income Wife could receive from investing the property shereceived as part of
the property division made in this case. The Tennessee Supreme Court in its recent
decision, Robertson v. Robertson, 76 S.W.3d 337 (Tenn. 2002), held that when atrial court
isdetermining the nature and extent of support for adisadvantaged spouse, it must “consider
every relevant factor” in Tenn. Code Ann. §36-5-101(d)(1). Similarly, in Burlewv. Burlew,
40 S\W.3d 465, 472 (Tenn. 2001), our Supreme Court stated that when atrial court considers
the purpose of thealimony award, along with thefactorsset forthin Tenn. Code Ann. 8 36-5-
101(d), the tria court is given wide discretion in making an aimony award. The Burlew
court further noted that the purpose of dimony in futuroisto “provide financial support to
a spouse who cannot be rehabilitated.” Id. at 471. The most important considerations are
the “real need” of the disadvantaged spouse and ability of the obligor spouseto pay. Id. at
470 (quoting Aaron v. Aaron, 909 SW.2d 408, 410 (Tenn. 1995)).

Beforefurther analysis, asummary of thetrial court’ sfindingsonthefactorslisted
in Tenn. Code Ann. 36-5-101(d)(1)(A) through (L) is in order. Tenn. Code Ann. §

1 The statute reads:

(d) (1) Itis the intent of the general assembly that a spouse who is economically disadvantaged, relative to the other
spouse, be rehabilitated whenever possible by the granting of an order for payment of rehabilitative, temporary support
and maintenance. Where thereis such relative economic disadvantage and rehabilitation is not feasible in consideration
of all relevant factors, including those set out in this subsection, then the court may grant an order for payment of support
and maintenance on a long-term basis or until the death or remarriage of the recipient except as otherwise provided in
subdivision (a)(3). Rehabilitative support and maintenance is a separate class of spousal support as distinguished from
alimony in solido and periodic alimony. In determining whether the granting of an order for payment of support and
maintenance to a party is appropriate, and in determining the nature, amount, length of term, and manner of payment,
the court shall consider all relevant factors, including:

(A) The relative earning capacity, obligations, needs, and financial resources of each party, including income from
pension, profit sharing or retirement plans and all other sources;

(B) The relative education and training of each party, the ability and opportunity of each party to secure such education
and training, and the necessity of aparty to securefurther education and training to improvesuch party's earning capacity
to areasonable level;

(C) The duration of the marriage;

(D) The age and mental condition of each party;
(continued...)



101(d)(2)(A) directsthecourtto consider “[t]herdative earning capacity, obligations, needs,
and financial resources of each party, including income from pension, profit sharing or
retirement plansand all other sources.” Thetrial court found that Husband makes six times
the salary of Wife. After considering the proposed monthly needs of each party as outlined
intheir respective Rule 14(c) memoranda, thetrial court determined that neither Husband' s
nor Wife's proposed budget was “ out of line” considering their standard of living. Wife's
Rule 14(c) Memorandum shows that Wife's net monthly income is $2,070.37 and her
projected budget is approximately $5000 leaving a shortfall of approximately $3000. Wife
did not, however, include her income from oil royalties that she receives. The lower court,
after hearing extensive testimony on the value of these royalties from both Husband's
financial expert and Wife' sfinancial expert, set the value at $333.00 per month “in actual
dollarsfor useby wife.” Thus, whilenot explicitly stating so, it seemsthelower court found
Wife' sneed to be approximately $2,700. Husband' sRule 14(c) Memorandum showed anet
incomeof $8,931.00 per month and abudget of $6,580.00 | eavingasurplusof approximately
$2350.00.

Asto section (B), the trial court found that Wife holds a Master’ s degree and that
there was no proof that further education would improve her earning capacity as a teacher.
The length of the marriage was twenty-five years--along marriage for purposes of section
(C). For sections (D) and (E), the Final Decree of Divorce notesthat both partiesarein their
early fiftiesand that neither has any noteworthy health problems. Section (F) does not gpply

1(...conti nued)

(E) The physical condition of each party, including, but not limited to, physical disability or incapacity due to achronic
debilitating disease;

(F) Theextent towhich it would be undesirable for aparty to seek employment outsidethe homebecause such party will
be custodian of a minor child of the marriage;

(G) The separate assets of each party, both real and personal, tangible and intangible;

(H) The provisions made with regard to the marital property as defined in § 36-4-121;

(I) The standard of living of the parties established during the marriage;

(J) The extent to which each party has made such tangible and intangible contributions to the marriage as monetary and
homemaker contributions, and tangible and intangible contributions by a party to the education, training or increased
earning power of the other party;

(K) Therelative fault of the parties in cases where the court, in its discretion, deems it appropriate to do so; and

(L) Such other factors, including the tax consequences to each party, as are necessary to consider the equities between
the parties.



becausethe Heideman’ ssonisnot aminor. Under section (G), separate property, theparties
divided most of their personalty amongst themselves, and it does not appear that the court
made any specific findings as to any other separate property. In the division of marital
property, for purposes of section (H), Wife was given 54.93% or $650,491.00 and Husband
was given 45.07% or $533,731.00. The standard of living of the parties during the marriage,
tobeconsideredin section (1), wasrel atively high, asnoted by thetrial court when approving
the proposed budgets of the parties. As to section (J), there was testimony as to the
contributions each party made to the marriage, but the triad court made no finding on this
issue. Thetria court declined to consider the relative fault of the partiesfor the purposes of
section (K). No specific findings appear relating to section (L).

After considering these factors, the trial court found that “rehabilitative alimony
would not be appropriate” because Wife holdsaMaster’ sdegreein education and therewas
no proof that Wife’ searning capacity could beincreased by further education. Thetrial court
instead awarded the wife aimony in futuro in the amount of $2,500 amonth. It is apparent
from the record that the trial court properly considered all of thefactors listed above and in
itsdi scretion awarded ali mony in futurorather than the preferred rehabilitativeaimony. We
find no abuse of discretion in the award of alimony in futuro.

Husband questionswhether thetrial court properly calculated Wife' sneedsin setting
thisamount. First, Husband questions whether the trial judge considered income that Wife
receivesfrom oil and gasroyalties. Husband and Wife presented extensive testimony from
their respective financial experts concerning the value of theseroyalties. Thetria court set
the value of this asset at $4,000 per year or $333.33 per month “in actual dollars for use by
Wife.” We see no error in this decision. Next, Husband questions the finding that Wife
should not “have to invade either the corpus of her division of the marital assets or its
earningseach month to pay daily living expenses.” Thetria court fdt that thismoney should
be used either for the purchase of a home or to increase Wife' s retirement fund. Husband,
citing section 36-5-101(d)(1)(A) which directsacourt to consider “incomefrom. . . all other
sources,” arguesthat thetrial court should havetaken intoaccount, when determining Wife's
needs, theincomethat Wife' ssizeabl e property settlement could bringif invested. Husband
further argues that the trial court, when setting the amount of alimony, did not take into
account the “ provisions made with regard to the marital property as defined in § 36-4-121"
asisrequired by Tenn. Code Ann. 36-5-101(d)(1)(H). Wefind Husband' sargumentsonthis
iSsue persuasive.

We agree with thetrial court that Wife has need and that Husband has abil ity to pay,
however, we cannot agree that potential earnings from Wife' s sizeable property settlement
should not be taken into consideration when calculating her “daily” needs. Wife received
$366,415.00in cash accountsand $251,263.00 in retirement assets. Wife' sproposed budget
includes $1,500 a month for housing expenses, yet the trial court found that “[i]t is
unreasonablefor Wifeto havetoinvadeeither the corpusof her division of the marital assets
or its earnings each month” to meet her expenses because that money should be “ set aside”
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either to purchase a new home or to fund Wif€e sretirement to alevel “as comfortable” as
Husband expects. We find that the trial court abused its discretion in making this
determination.

Tennessee Code Annotated section 36-5-101(d)(1)(A) instructs that “income from
... dl other sources’ be considered in setting the amount of alimony and Section 36-5-
101(d)(2)(H) requires a court to consider the divison of marital assets when making this
same determination. We find that an analysis under the factors listed above, including
section (A) and section (H) requires a modification of the amount of dimony Wife is to
receive because the marital property division will provide her with additional income that
should be used to decrease her “real needs.” While there are a myriad of investment
possibilities available to Wife, if she were to invest the $366,415.00 and were to receive a
5% rate of return,? she would have approximately $1,500.00 amonth in additional income.
Even if Wife does nothing more than deposit this sum into a bank account making as little
as 2% interest, she would receive an additional $610.00 amonth inincome. Alternatively,
Wife may choose to spend the money, either buying a house with the lump sum, or in some
other fashion. Regardless of which option she chooses, the use of the property settlement
awarded to Wife reduces the needs she outlined the proposed budget accepted by the trial
court. Accordingly, we modify the amount of in futuro alimony awarded to Wife by thetrial
court downward from $2,500.00 to $2,000.00 per month.

B. Award of Attorney’s Fees.

Husband next asks whether the trial court erred in awarding Wife $15,000.00 as
attorney’s fees. An award of attorney’s fees is considered dimony in solido. Miller v.
Miller, 81 SW.3d 771, 775 (Tenn. Ct. App. 2001) (citing Herrerav. Herrera, 944 SW.2d
379, 390 (Tenn. Ct. App. 1996)). Because attorney’s fees are an award of alimony, atrial
court must apply the statutory factors of Tenn. Code Ann. 8 36-5-101. Sullivanv. Sullivan,
No. M2001-0325-COA-R3-CV, 2002 Tenn. Ap. LEXIS 641, at *12 (Tenn. Ct. App. 2002)
(citing Kincaid v. Kincaid, 912 SW.2d 140, 144 (Tenn. Ct. App. 1995)). The most
important factors in an award of alimony are the need of the disadvantaged spouse and the
ability of the obligor spouse to pay. Burlew v. Burlew, 40 S.W.3d 465, 470 (Tenn. 2001)
(quoting Aaron v. Aaron, 909 S.W.2d 408, 410 (Tenn. 1995)). A tria court’s award of
alimony will not be disturbed unless the trial court has abused its discretion. Id. (citing
Crabtreev. Crabtree, 16 SW.3d 356, 360 (Tenn. 2000)).  Inthecaseat bar, the trial court
awarded Wife $15,000 as attorney’s fees. Wife was given approximately 55% or $
650,491.00 of themaritd property. Wefind that Wife hasno need inlight of the substantial
amount of maritd property Wife received as well asthe other statutory factors considered
above. Thus, wereverse the award of attorney’ s fees.

2 While both Husband and Wife's financial expertstestified to various rates of returnsthat might be expected
if theWifeweretoinvestthemoney, Wife'sexperttestifiedto apossible 5% rate, thelowest mentioned by either expert.

-6-



C. TheTrial Court’s Refusal to Consider the Relative Fault of the Parties

Lastly, Husband askswhether thetrial court erredin refusing to consider therelative
fault of the partieswhen setting theamount of alimony. Tenn. Code Ann. 36-5-101(d)(1)(K)
statesthat the court may consider “[t]herelativefault of the partiesin cases where the court,
in its discretion, deemsiit appropriate to do so.”

During her casein chief, Wife put on testimony about Husband’ songoing adulterous
affair. The court stated after hearing testimony from Husband’s paramour that “[b]y
[Husband’s] own admission, by the admission of the witness on the stand right now, | find
that the divorce will be granted on grounds of adultery. That endsit.” The court informed
the parties that the only other testimony that would be heard on the subject would be used
to determineif therewasadissipation of assets by either party. When Husband began to put
on hisproof, heattempted to introducetestimony concerning problemsinthemarriage. Wife
objected to the testimony stating that she understood there would be no further testimony
relating to fault. Thetrial court sustained the objection stating “[t]his case is boiled down
toadivision of assets. . ..” and “I’m not going to balance fault.”

The pertinent statute givesthe trial court discretion whether to balance fault or not.
Wefind no abuse of discretionin thetrial’ s courts decision not to ba ance fault in the current
case and thus deny Husband’ s contention on thisissue.

V. Conclusion

Theaward of alimony in futuroisaffirmed asmodified to $2,000.00 per month. The
award of attorney’ sfeesisreversed. Costs of this appeal aretaxed equdly to the Appdlant,
Richard Lawrence Heideman, and his surety, and the Appellee, Dorothy Rault Heideman,
for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



